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DISCUSSION: The preference visa petition was denied by the

Director, Vermont Service Center. A subsequent appeal was
dismissed by the Associate Commissioner for Examinations. The

matter is now before the Associate Commissioner on a motion to
reopen. The motion will be granted, and the previous decision of
the Associate Commissioner will be affirmed.

The petitioner is a native and citizen of Nigeria who is seeking
classification as a special immigrant, pursuant to section
204 (a) (1) (A) (1ii) of the Immigration and Nationality Act (the Act),
8 U.5.C. 1154 (a) (1) (A) (iii), as the battered spouse of a United
States citizen.

The director denied the petition after determining that the
petitioner failed to establish that she entered into the marriage
to the U.S. citizen in good faith. The director, therefore, denied
the petition. ‘ :

Upon review of the record of proceeding, the Associate Commissioner
noted that although the director listed examples of evidence the
petitioner may submit to show the existence of a good-faith
marriage, the petitioner made no explanation as to why such
documentation was unavailable. Nor did the petitioner address the
director’s findings that the documents in the record show that the
petitioner was living at a different address (Flushing, New York)
from that of her spouse (Corona, New York). He concluded that
while the affidavits and other documents in the record established
that the petitioner and her spouse had resided together, pursuant
to 8 C.F.R. 204.2(c) (1) (1) (D), the petitioner failed to establish
that she entered into the marriage to the U.S. citizen in good
faith. The Associate Commissioner, therefore, concurred with the
director’s conclusion and dismissed the appeal on September 18,
2002. ‘

8 C.F.R. 204.2(c) (1) (i) (H) requires the petitioner to establish
that she entered into the marriage to the citizen in good faith.

On motion, counsel states that based on the new facts that the
petitioner is pregnant, she is filing to reopen the case. She
submits additional evidence.

The petitioner, in an affidavit dated October 16, 2002, states, in
part:

I married my husband in February 1999 and moved in my
husband’s apartment in Corona, New York. Before married,
I lived in Flushing, New York. After living together
with my husband, I soon found he is abusive and sometimes
he became really drunk and violent. After roughly six
months of marriage, I escaped from the house. I do not
have any records under my name in Corona, New York
because my husband controlled everything.



This is an unhappy marriage and an abusive relationship,
but it is a marriage in good faith. I did love him,
married him and lived together with him as husband and
wife for roughly 6 months until he became too violent.

Now, I am six months pregnant with husband’s baby. I do
not want move back with him and do not want my baby face
the violence of my husband as I had before.

The petitioner submits a medical report from Prenatal Clinic,
Bellevue Hospital in New York, indicating that the petitioner’s
first wvisit to the clinic was October 4, 2002, and that her
delivery date is January 27, 2003.

While the petitioner states that she is six months pregnant with
her “"husband’s baby," ' the self-petition reflects that the
petitioner claimed to have resided with her husband
e from February 1999 until November 2000. Additionally,
e peCitioner, on motion, states that she lived together with| R
"for roughly 6 months.™ She now claims that she is
pregnant from her husband, approximately two years later.

Pursuant to 8 C.F.R. 204.2Y(c) (2)%vii), evidence of good faith at
the time of marriage may‘inéﬁﬁde,'but is not limited to, birth
certificates of children born Eoﬁghévabuser and the spouse. No
information was furnished, -on mqﬁign}iﬁto establish that the

petitioner an_had in fact reconciled and are again
residing together after a separation of approximately two years.

Pursuant to 8 C.F.R. 204.2(c) (2) (1), the determination of what
evidence is credible and the weight to be given that evidence shall
be within the sole discretion of the Service.

As previously determined by the Associate Commigssioner, the
evidence of record established that the petitioner and her spouse
had resided together, pursuant to 8 C.F.R. 204.2(c) (1) (i) (D). The
petitioner, however, has failed to establish 'that she entered into
the marriage to the U.S. citizen in good faith, and to overcome the
findings of the director and the Associate Commissioner, pursuant
to 8 C.F.R. 204.2(c) (1) (1) (H) .

Accordingly, the decision of the Associate Commissioner dated
September 18, 2002, will be affirmed.

ORDER: The decision of the Associate Commissioner dated
September 18, 2002, is affirmed.



